Response to feedback received

Code of Conduct
For Malaysia Wholesale Financial Markets


Introduction
The Bank today publishes the final policy document on Code of Conduct for Malaysia Wholesale Financial Markets (PD) which sets out the policy requirements as stipulated in the exposure draft that was issued on 31 October 2016, and amendments to the exposure draft where appropriate, including to add further clarity after taking into account responses received during the consultation period.

The Bank received written responses from commercial banks, Islamic banks, investment banks, insurance companies and takaful operators, development financial institutions, industry associations and other authorities during the consultation period. 

The Bank appreciates the responses and suggestions received during the consultation process. Key responses and the Bank’s feedback are provided in the following sections. Other comments and suggestions for clarification have been incorporated in the final policy document where appropriate.
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1. Eligibility Requirements for Dealers and Brokers
1.1. [bookmark: _GoBack]Several insurance companies and takaful operators sought clarifications on whether ACI – Financial Markets Association of Malaysia (FMAM) membership requirements as set out in the Bank’s Surat Pekeliling JPI: 7/2005 as well as Part B of the policy document are applicable to their dealers. The Bank wishes to clarify that there is no change to the membership requirements stated in the Surat Pekeliling. To emphasize the Bank’s expectation for market participants, particularly those employed by financial institutions, to be competent, trustworthy and financially sound, the applicability in Part B was revised to include insurance companies and takaful operators.
1.2. There were also queries from respondents in relation to the scope of activities that can be undertaken by trainee dealers or trainee brokers prior to being appointed as dealers or brokers. Several respondents recommended that trainee dealers or trainee brokers should be allowed to familiarise themselves with the dealing system or when dealing with other market participants provided it is under the supervision of dealers or brokers as part of their training. The Bank agrees that trainee dealers or trainee brokers should be given the opportunities to build relevant capabilities under proper guidance. Accordingly, the exposure draft has been amended to clarify the permitted activities of trainee dealers or trainee brokers in paragraph 7.4.
1.3. A number of respondents viewed that the requirement to suspend dealers and brokers who are being investigated for non-compliance with the policy document may be too punitive. It was highlighted that institutions should retain the discretion in determining necessary actions depending on the severity of non-compliance given the wide coverage of the policy document. Accordingly, the Bank has provided flexibility to institutions on possible actions to be taken against dealers or brokers who are subject to inquiry or investigation in the final policy document. Nevertheless, the Bank views that any action taken must be proportionate to the severity of the non-compliance. Furthermore, the Bank also requires that any inquiry into dealers or brokers for suspected non-compliance and the subsequent actions taken to be reported to the Bank and FMAM.

2. Dealing at Non-Current Rates
2.1. The exposure draft proposed for market participants to obtain written approval from its management as well as counterparties’ management prior to dealing at non-current rates. In this context, non-current rates are described as transacted rates that deviate extremely from an actual market rate at the time of execution. Some respondents sought greater clarity on the meaning of “extreme deviation of market rate” and highlighted that “extreme deviation of market rate” may vary depending on the type and liquidity of markets. Some respondents further commented that the requirements to obtain written approval from managements of both dealing parties involved are onerous, particularly for historical rollover rates.
2.2. The Bank wishes to clarify that it is not the intention of the policy document to prescribe a standardised definition for “extreme deviation of market rate” as it is dependent on market condition. Institutions are allowed to set their own internal thresholds for determination of non-current rates. However, the Bank maintains the view that it is crucial for management to put in place proper controls relating to the usage of non-current rates to prevent unethical behaviour among market participants such as concealment of profit or loss and perpetration of fraud or tax evasion. In this regard, paragraph 20.2 of the policy document clarifies the responsibilities of management.

3. Compliance
3.1. The exposure draft proposed that market participants should conduct internal assessments on compliance with the requirements in the policy document. A few respondents highlighted that this may result in an overlap between the assessment conducted by compliance and internal audit functions.
3.2. The Bank views that there is no overlap between functions performed by compliance and internal audit and that the requirement on internal audit is to act as additional line of defence. Paragraph 35.2 of the policy document clarifies that the validation of compliance controls by internal audit should be commensurate with the perceived level of risks as assessed in the internal audit’s evaluation of the adequacy and effectiveness of the compliance function.

4. Internal Audit 
4.1. The exposure draft proposed for market participants to conduct an internal audit yearly to validate the quality and relevance of risk management and compliance controls. A number of respondents sought greater clarity of the Bank’s expectation. In addition, some respondents viewed that an annual internal audit on risk management and compliance controls may be operationally demanding and institutions should retain the discretion in determining the frequency of internal audit.
4.2. The policy document emphasises that the Bank expects market participants to integrate market conduct risk into their risk based assessment in the audit plan. Subject to the assessment based on respective institutions’ internal audit risk methodology, market participants have the discretion in determining the frequency of internal audit on risk management and compliance controls.
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