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The 188th Meeting of the Shariah Advisory Council (SAC) of Bank Negara Malaysia

The SAC of Bank Negara Malaysia at its 188t meeting on 30th October 2018 ruled the following:

Financial Retakaful Model based on the Concept of Hibah Bithawab

SAC Ruling

The SAC decided that the Financial Retakaful (FinRe) proposal based on the concept of hibah bithawab (gift
with reward in return) between a retakaful operator (RTO) and a takaful operator (TO) is not permissible due to
the following reasons:

In principle, the application of hibah bithawab is a form of tabarru™ and is an act of appreciation
(mukaramah) and affection (widad). Therefore, it is unsuitable to be applied in the business context
which is motivated by profit as it alters the concept of hibah bithawab from tabarru® to an exchange
contract.

In this regard, hibah bithawab with a business motive is not allowed. Nevertheless, the application of
tabarru™ contract in takaful (Participant Risk Fund) for the purpose of mutual indemnity and not for
business or substantial profit generation is allowed.

In addition, both the components of gift (hibah) and reward (thawab) take the form of cash/monetary,
which may lead to a transaction with the element of riba.

The concept of hibah bithawab shall not be applied on the basis of necessity (darurah) or need (hajah)
as there are other alternative Shariah concepts which are more suitable to be applied in the proposed

FinRe model.

Background

The proposed FinRe model based on hibah
bithawab is an arrangement between a takaful
operator (TO) and a retakaful operator (RTO),
which enables the TO to manage expense
strain of a new business portfolio in a more
effective manner.

This arrangement is one of the strategies to
manage pressures on the shareholders’ fund of
the TOs arising from the requirement of
‘Minimum Allocation Rate’ (MAR)! which will
come into effect on 1 January 2019. The MAR
requirement specifies the minimum proportion
of contribution paid by takaful participants that

Shariah Issues

= Is the proposed FinRe model based on hibah

bithawab Shariah compliant?

= Does the application of hibah bithawab in the
proposed structure give rise to any Shariah issues?

Proposed Structure of FinRe Model

Hibah
(Gift)

must be retained in the wunit fund for Retakaful Takaful
. . Operator Operator
investment-linked products. (RTO) (T0)

In brief, through the hibah bithawab concept,
the RTO will provide hibah to the TO to cover
the new business expenses.

As a reward in return for the hibah received,
the TO agrees to share a portion of the income
received from the new business with the RTO.

A
I. —_— —_—
(Reward)

! Life Insurance and Family Takaful Framework, issued on 23 November 2015.
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Issues and Basis of SAC Ruling

Scholarly views on the hibah bithawab concept

= There are two forms of hibah bithawab as discussed by the scholars. The first form is a hibah that receives
a reward in return, as part of the society’s customary practice. The second form is the giving of hibah that
is conditioned upon receiving a reward.2 The majority of scholars viewed that the social practice of giving
reward in return to receiving a gift is permissible. However, the scholars’ opinions differ with regard to the
hibah bithawab arrangement, which stipulates/conditions a reward for the hibah given.3

= The Shafi'i* and Hanbali scholars are of the view that hibah bithawab is invalid and is contradictory to the
objective of hibah contract (mugtada “aqd), if the reward (thawab) is unknown (majhul). If the reward is
specified and determined (ta'yin), the scholars consider the contract/arrangement as no longer a hibah
contract, but rather has transformed into a sales contract.®

= The Hanafi mazhab is of the view that at the inception of the hibah bithawab arrangement, the contract still
remains as hibah but will later transform into a sales contract® upon taking possession (gabd) of the
subject matters (hibah and reward) by both the contacting parties.

= The Maliki mazhab views that the hibah which stipulates/conditions a reward is permissible and is
considered as a sales contract. The contract is binding on both the contracting parties in the case where
the reward is determined (ta’yin).” However, in certain circumstances, the hibah bithawab arrangement still
retains the features of hibah such as the permissibility of giving an unknown return or a return which has a
defect or is broken ("aib).8

= Among the reasons for the different views of the scholars regarding the applicable ruling for the hibah
bithawab concept - whether it is considered as a sales contract or remains as a hibah - is due to the fact
that the arrangement has both the elements of hibah and sales contract.®

The permissibility of giving both hibah and reward involving ribawi items

= |mam Malik outlined that hibah bithawab which involves the exchange of ribawi items should be in
accordance to the rulings and conditions of a ribawi transaction. This is to ensure that the transaction does
not tantamount to riba fadhl (interest with excess).1 This is also the view of the Shafi'i mazhab which states
that a hibah bithawab arrangement involving the exchange of both a gift and a reward in the form of
currency at different values are invalid.1!
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The application of hibah bithawab in the proposed FinRe arrangement in accordance to the muqtada
‘agqd of hibah (objective of the hibah contract)

Each mu’amalat contract as outlined by Shariah has a dedicated means and objective to be achieved
which affect the execution, ruling and conditions of the contract.

In order to ensure the objective (maqasid) and the wisdom of a Shariah contract is achieved, the contract
shall not be altered or combined with other contracts to achieve an objective/means other than that of its
original objective.

Shariah has outlined specific contracts according to the intended objective to be achieved. For example,
the suitable contracts for income and profit generation are investment based contracts such as investment
(mudarabah), partnership (musyarakah) and agency (wakalah) or exchange contracts such as sales and
lease contracts.

In addition, the scholars also outlined the contracts which are benevolent in nature (tabarru’at) such as
gift (hibah), benevolent loan (gard) and donation (tabarru’) for the purpose of charity and mutual
assistance, which is free from profit or income generating purposes.

In a social context, hibah may be given with or without a reward.1?

The elements of charity and help/assistance in the social context must be retained as it is the essence/
original objective for the application of the hibah bithawab concept. This concept should never be altered
for income generation purposes, which are against the intended objective of the hibah contract.3

The applicability of hibah bithawab in the context of takaful (tabarru” fund)

Currently, there are various concepts being discussed by scholars which can be adopted in takaful
models. Among the takaful models discussed are models based on the concepts of mudarabah, waqgf and
wakalah. In the Malaysian context, the takaful model based on wakalah and donation (tabarru®) is the
main model applied in the industry. This is on the basis of the permissibility of wakalah application
between the participants and the TO, as well as the permissibility of donation amongst participants.*

In principle, the concept of hibah is similar to the concept of tabarru’. Both contracts are suitable to be
applied as the Shariah basis for the takaful model since both contracts have the element of mutual
assistance amongst takaful participants in the risk fund. Nonetheless, the tabarru™ contract is more widely
applied as the Shariah basis for the takaful concept, as tabarru™ is a more general term that includes all
benevolent contracts (contracts for the purpose of charity and mutual assistance) including hibah.

The contemporary scholars have discussed in theory, the suitability of applying the concept of hibah
bithawab as one of the underlying Shariah contracts for takaful models.*®> The application of this concept
still remains within the context of mutual assistance and mercy/courtesy (ihsan) amongst participants and
not for the purpose of income or profit generation, thus fulfilling the objective of the hibah contract.

The concept of tabarru™ and ta’awun (mutual assistance) is an important element as the basis for the
contractual relationship between takaful participants. The OIC Figh Academy outlined that the concept of
mutual assistance is different from the exchange contracts (‘agd mu'awadhat) as mutual assistance is
practised on the basis of mercy/courtesy (ihsan). Under the concept of ta’awun, the element of gharar
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14 Shariah Resolution in Islamic Finance Second Edition (Shariah Resolution), Resolution No. 41- Takaful Model Based on Tabarru® and
Wakalah, 2010, pg. 82.

15 Ali Muhyiddin al-Qurrahdaghi, Mafhum al-Ta’min al-Ta’awuni, a research paper presented at the Takaful Conference al-Ta’min al-
Ta'awuni held on 11-13 April 2010 at Jordan; Mohamed Ali Elgari, Al-Faidh al-Ta’mini, a research paper presented at the Takaful
Conference al-Ta'min al-Ta awuni held on 11-13 April 2010 at Jordan
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(ambiguity) in mutual assistance is tolerated and the rulings of riba are not applicable.®

Impact of SAC Ruling

= The SAC ruling to not allow or to restrict the application of hibah bithawab concept in an unsuitable context
such as this one is important to ensure that the concept is not misused as a basis for other Islamic
financial products and structures which intend to generate profit and commercial income.

This ruling is immediately effective by the issuance of this statement on Bank Negara Malaysia’s website.
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